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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoreble George B. Sheppand
: Comptroller of Publie Aecounts
. Austin, Texas

3 Dear Sirt Gpinion No. 0-3049
| Re: Ascrusl

0 the Var anart-ous
c-Lstructioa of & Tol~

1841, youa direet cor

b the Loans Jtar Qement
040, wherein the fol-
Hieat are stated:

atteation te copy eof
Corperation, under
lowing four questjibas roa

My, J. ¥ Pyruenin $ e applioat en
of the/state taxaa " c. in olass

h\th the sar Departaent Tor the oon~
uwol anéd Yxplosive Plant at Bayteowmn,

r-:ii » raot provides that the plans is to
i gferated by the Hamble 011 & Refining
Sompany 03 & Sost«plus<afized~ree dasis, with the

title to the plant remsining in the hands of the Fel-
eral Government. In looking over this eontracts ws
find 1t to eontais the following provisionst

"tArtiele 7-8: Ownershipe-~ The $itle to all
work, eonpleted on the ¢ourss of canstructian
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under Title IT, shall be in ¢the GCovernmént. Like-"
wise, upon d.l‘vory st the site of the work or st
&R approved storage site and upon inspection and
acoeptanes in writing h{ the Contresting Offieer,
title to all mmterials {exeept prims eut maphtha
supplies and dy-products to be returned to the
eontractor's refiaery), tools, mashinmery, equip~

ment and suppliss, for mhish the sontrastor ghall =

be reimdursed undeyr Title IV shall vest in the
Covernment. These provisions as to title being -
vested in the GCovernment shall not operste to
relieve the sontrsetor from any duties imposed
under the Serms of this eontreset, !

"Phis Article 7-B indicates that the Humdle
01l & Refining Company are simply asting ss agents
of the Pederunl Oovernment and provision has bean
made for the title of all materials to pass direct-
ly from the hands of the shipper to the Federal
Covernhent. If the Humdle 01l & Refining Company
purchased the oement for this projest it seems quite
evident that the tax on sement would not apply on
these shipments. ‘

“gince being awarded the contrect the Huadle 0id
& Refining Compeny have sntered negotiations and a-
warded vate sontregts to three separats contrect-
ors to 4o the sotual conatruction and to purchase all
gaterials required far this coastruction. It would
seen that in this {nstance these contractors are sot-
ing ag agents of the Humdle 0il & Wegining Oompany,
wha are turn agents of the Federal Government., Por
this reascn it would sesa that the tex would not apply
on this cement,

"There ie another Eo-slhility in oonneotion with
the purehase of materislsand that is ths contraators
might purehese resdy-mlx consrete insteald of senent,
sand and gravel, In this ease Our sale would bdbe to
the resdy-alx operator, who in tura would =iz the ece-~
ment with send, gravel and water and ssllto the eon-
4Taotor as ready-mix conarete.
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"¥e wonld appresciste your advising us whether
we arecorrect in our interpretation that the tax would
not apply on shipments direat ts the Humbdle Oll & Refining
Compuny or to the three contrastors to whom they have
awayded econtruet for the setual oonstruetion. We wonld
nlto lpprooiato your advising us whether or not the tax
apply on shipaents to the ready-niz eoncrete com-

{:F’ turs uwses the cement ss s 1n¢rtdxcut
the processing of the songretae.

"The sement will no doudt de purshased for this
Sob at & very early date, as this rttronontt part of
the Natiopal Defense prograx, We will, therefore,
czgr-oltto your giving us the danerit of & ruling as
ekly a8 possidle, _

Yory truly yours

s/ 7 Brynn.olﬁhln
Olvl;ion Sales Mansger

JB0 1>

"P.8S, The Federsl Guvernment awarded a sost-
lus~s~fixed~fee~contrasct to the Oonsolidated Stesl
Iron Company to croot shipyards at Orange. The

Consolidsted Steel ' Iron Company in turn awarded
private contraot to & contreotor to sotuelly do the
work. The contraot between the Consolidated Stesl)
& Iron Company and the Federsl Government provides
that the title to thé property and dulldings re-
mainsg in the hands of the redsral fSovernment bdut-
does not specifieally provide that the title to the
materials is veated in the Tederal Sovernment, Pleass
advise whether oF not the tax would apply on ship~
zents %2 the fJonsclidated Steel & Iron conpaay or
to the esontrsotors ob this project.

JeBaO".

Artiole 7047, Sectien 4la, Subsoction Ay tcxnoa's A~
notated Revised Civil Statutes or Texan. pxaviﬁo' as follows:

*(a) Thcro is heredy imposed a tax of one and
one-fourth (14s) sents o= the one hundred (100) potnds,
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or frastional part thereof, of cement on every person

in this Ttate manufacturing or produsing is snd/er {m-

soTting eesxment into this State, snd who thereafter dis-
i Tiduies, #ells or uses the sare 1a intrastdte commeree.
said tax shall mccorue an and is i-:posed on tha first
intrastate diatribution, aale or use; provided, howevey,
0o tax shall be peid exeept oR one sale, distributionﬂ
oY use.  The Derson liable for said tax s h:redy defined
to be 8 tadlstridutor.'” ;

Tassxkuch ass tay liasbility under the adove 1 hinges
upot whether the Rumble 011 and Zefining Cosmpany is ax independ-
ent contrestor with the Tederal Sovertmeat for the eonstruotiosn

- of & toluel anéd Explosive Plant &t Baytown, Texas, OF omly an

ent of the GCovernment for the furalshing of materials and sup-

plies to this end, this Departmont, subsecuent to your origina
opinfion request of November 25, 1940, sought and reaelved a sopy
af the guntract antered into between asid narties, for the pur-
pose of determining thelr exact relationship, fhis oontract is
4esoribed as "Jontraast No, W-0RD-480" for "taergercy Plsnt Fec-

- 11lities and Cost-FPlus~-A-Fixed-Foe Construetion, ngnignnnt, and
Operation Contreet,” and was entered into on the 2déth day of
Sstéber, 1940, -

The general proposition that & state mey not tax the
operations of sr instrument or sgency employed by the Fedeyal
Covernmant to oarry ite powers into sperstion is incontroverti-
ble, xnd requires no disonesion bhers, The instant gquestion in-~
volves only a deternination of vhether or not the Huuble 041 and
Refining Coapany is, under the aforesnid conirest, congtituted an

. hgeney or instrumentality of the Yederal Covernment so as to
olothe 1%, an? those with whom it contractas for cement and othor
materials, ~i1th thls conatitutisnal immunity from st te taxation,

: Tt is no longer necessary to de scngaraed with the
Place where the cement is delivared ror this construstion job,
under the line of cases holding thet the revenus 4cd tax metsures
of a sgtate sannot resch 12to territery over whiol exelusive Juris-
Gietion bas deen geded to the United Stetes by enid state. Miis
quastion hes deent removed by the staatment of the sd-e¢ri.led Buek
Aet, Publie Ko, 819, spproved Qetober ¢,1940, and effective Jun-
vary 1, 1941, eliminating rarmnrly‘etiaiing erritorial i{mpeliments
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to the imposition of exeise taxes by the wvarious states.

The specifis contregtusl provisions, whigh, to our
aind, sonstitute the Humble 0i1l & Refining Company an independ-
ent contraator with the United States of Ameriea, 80 ae to be
subjeot to all State and loexl taxation, Tather than a mere
sgeat or instrumentality of the Covernment, enjoying fsmunity
from such taxetion, are pointed out as follows: ‘

- In the introductory part of the desaeribved contreet,
the Bumble 01l & Refining sny, referred to as “the Contraot-
or," 1s desoribed by the parties themselves as an “independent
eontragtor” in the follow reeitalt _ .

"N¥HFREAS, the GCovernment desires to saquire the
site and to have the Contractor, sotiag s an inde~
pendent eontractor, desizx {ineluding the plans for
the iastallation of, and the installatien of the
squipment), eonstruet, equip and operete 8 certain
toluol plant st or near Baytown, Texas;”

Title II, Article II-A, Seotion 1, provides that:

*The Oontrsotor shall, in ths shortest reasonabdle
timg, furnish the lador, materiels, to0ls, machinery,
equipment, fecilities, supplies not furnished dy the
Goverament, and servioces, and 40 all things necessary
for the completion of the following work:®

In subdivisions (a) and (b) of the sadove 2ection I, 1t

ia provided that the Contractor shall “Construet and equip onm
8a1d site, in accordence with the approved drawings, speoirioa-
tions, and instruotions provided for herein, s plant for the
Ranufaature of toluol * * v, ®all architectural and engineer-

services covering the design, praparation of drawings,
plens, specifiestions and rield engineering and supcrvision
Bedessary fror the - rrficient execution and cooxrdination of the
wWrk"™ 40 be furnished by the Contreotor, sudjest to thempproval
of the Government. It is further provi&cc that “"the contrector
Shall obtainall necessary licenses, permits and aiprovalu from
t11 loeal), state and federal authorities, if obtainable."
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 Title YX, Artiele II-D provides:

*The Contractor is heredy authorised to do all
shings necessary or eonvenient in snd sbdout the son-
strustion and equipment of the plant under this Title
IX, ineluding the employment and discharge of all
persans engeged in the work hereunder ( shall de
sudbJect to the ocontral of and constitute employees
ef the Comtrmotor or its sudeontrsctors) sndthe se-
quisition and supply of all necgess materials, The
sontracting Officer my require the Coatrmetar to
disniss from the work suoh smployses ss the Contrmot-
ing Offticer deems ingompetent, or whose exployment he
desus 20t to be in the pudlioc lnterest, sudject to
;¥¥.Il by the Contrdgtor in acdordsnce with Article

=M of 7itle YII hersof for reinstatement of any
such employes.™ ' : '

Title IV, Aytiale IV~A, goncerning "Reimbursement for -
Contreotor's Expenditures,” proy{doi a3 fellows: .‘ -

- *l. The Sovernment shall dear all 0ost and ex-
pense of every charsaster and desaription inocurred by
the Coatreator, whan approved or ratified by the Con-
treacting Offieer, in connestion with the Qesisn, oon-
atruotion, equipping and operating of salld Plant, or
any part thers of (f{ncluding equipment, alteration,
asistesance and olosing down}, which gosts and. expenses
sball {nclude but shall nmot bde limited to the following
1t.ﬂ‘| to '1‘3 M

»(a) All ladsr or amztariasls * * * tolls, machirery,
squipment, desizns, plans, supplies, servisss,* ¢ ¢,-

mE¥E % = !.

w(3) TPrextums sn such bonds and insurance pol-
f1eies as the Contreaecting Officer may requirej the
eost of all pudblie liadkility auplo{br'i 15an314ty,
workuen's sompensatios, tldciity. fire, theft, burg-
lary and othsr inasursnse that the Contressting Officer
MAY &7PIOVe &s Teasonably neseseary for the protection
of the Contrastor, ,
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T e, o i

"‘..

*(3) Paynents made by the Contraotor under the
soeisl 3eeurity Aet (employer's contridution) and
::{ applicadle Stats or loesl taxes, fees, Or charges
2 sh the Contractor may bo.rcquiroi on ageount of
this sontraet to pey om or for any plent, equipment,
[ - prooess, organisation, materials, supplies, personnsl,
- permits, spd license foos: and if approved in writing
sdvance by the Contracting Offiser, royalties on
pstents used, ineluding those owned dy the Contreetor,"

Title IV, ATtiele IV-A, Seotion 4, provides:

. *4, The Contractor shall, to the extent of
fts adility, take all eash and trasde discounts
redates, allowances, eredits, sslvage, eomxissions
and 41rcct_bon1riou£iona and when unable to take
advantage of such benefits, it zhall promptly noti-
£y the Contraeting Offisexr to that effect and the
reason therefor. Ia deteraining the actusl net
sost of articles and msterials of every kind re-
quired for the purpose of this contract, there
shall be dedusted from the gross cost thereof all
oash and trade ¢isoounts, redates, allowance, ared-
its, salveage, comnissions and dlrect donificatiers
whioh have agsorued to the bdenefit of the Contrastor.”

(Our Notes No deduotion of taxes mentioned here in arriying as
Ret reimdurgable cost of materials, but rather the express as-
sumption by the Government of suoh taxes on msterials, dy Zec-
tion I, (m), of Article IV-A, next above guoted,)

Title YIX, Artiélo YIl-E, Beation 1, provides:
"The Contrastor heredby agrees thet it will:

*(a) Progure an thereaftermainteain sush donds
and insurance in suoh forms in such aasunts and for
suok periods of time as the Contreeting Officer may
approve or requlre.

. #(p) Procurs all negessary permits and licenses;
obey and abide by 2ll applieadle laws, Tegulations,
ordinanges and other rules of the Unjted 3tates of
Amerioa, of the State, Territory or sud-division
thereof wherein the work ie done, or of any other
duly sonstituted pudlic authority.
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G'h) Unless this previsions is waived in writing

; by the Contrecting Offissy, reduce to writing every

| eopntraot in exoess of Two ihog%ang gg%;a;! iia,gg%,ool
sade by it for the purpese o ¢ work hereunder for
sexvioes, materials, supplies, machinery or oznlpnsnt,

or for the use thereof insess therein & provision

= that sush cortracd is sespignable to the Covernment; make
all sucsh contraots in its own nana{ and not dimd or

purport to dind the Coverament or the Ceatrasting 0f£f4-
ser thersunder.” : ‘ ,

The rorugpinc specinl end geneyal provisions relate to
the construstion of the new plant, ¥With referense to the eonatrue-
tionr of “Emsergensy Plant Yeseilities" under Title ¥YI of thae Ooa-
traoct, we £ind the following provisions ocntained im Appendix A,
fnsorporated .therein 3y referecnse! - -

- "fhe Final Goast Cexrtificate or any amendment
thereof, or any addisional rinal Gost Certifieate
rovided for in Artiele YI-F of Title VI hereof shall
. inelude, the following ¢osts and expenses imourred
by the Contragtor in the construstion or ssquisition
of sueh faeilities;

*"(a) All labor snd materials, tools, mechinery,
cqufnnt, deslgas, plans, spesifications, supplies,
- servioces, power, n{.an. fuel, and water supplies neo~
essary for either temporery or permanent use for the
benefit of the work,

L AL

*{j) Payments made by the Contractor undeyr the
Seeisl Sesurity Aet (employer's contribdution) and an
applieadble State ar lLosal taxes, fess, oI charges ch
the Contraotor may be required osa ageount of Title VX
hereof to pay on or for any {lnnt, squbmeat, process,
organisation, matrrials supz f1es, personnel, permits
and lieense iats. and royzlties on patents used, in-
eluding those ewned by the Jomtrsctar.”

: Under the sontention of the Humble 041 and Refining
Company and its various sudeonirsotors that the adove desorided
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sontracet eonstitutes the Company & mere purchasing agent for the
inited “tates “overrment rather than sn independent eontractor,
our -tgéntlon iz direcoted to Article VII-B of Title YII, providing
as followst

"Tre title to all work, completed or in the eourse

of corastruetion under Title IX 3hixnll %e in the Covernment.
Likewise, unon delivery at thae zite of the work »r at an
Anproved atorace alte ans upon irspection and aceentance

in ¥ritine by the Contreoting Offfeer, title to all me-
terisls (exoept prime sup na?htha supplies and bye-produots
‘%0 da retnrred to Contrastor'c refinery), tools, machinery,
equipnent snd supplies, £or which the Contractor shail bde
ect.{sled to he reimbursed undey Title IV shall vest in

the Soverrment, Theae provisions ss to title belng veated

in the Sovernaent ghall not operste tu relieve the Comntrect-
" or from any MAuties imnosed under the terms of this oontraoct.”

It is ocur oninion that the ehove-quoted title-takin-~
arranzauent does not change the fundanentsal relation batween the
snrties of indeperndent ondragtor and builder, esta®lished dy
‘the foressing provieions and fertures 0f the “ontract. On the
gantrary, this very featurs, relied upon by the Contrastor to
congtitute 1t & Tederal A-ency or instrucentalits =0 as to es-
oipe taxatiosm by the “tate, may, and to cur a'nd does, furnish
" an argneeant th<t suoch agency was not ocre-ted by the other pro-
viaslons of the Contraoct: beocnuse If *he Humble 011 & Refining
Compeny, was, undar all the sdligctions ard provisionr of the
cggtracé'ennstruea tooether, merely nnt egant of tre ‘nited
Jtetas, thep suuld it nct he a futile and mesnlnrless ~esture
to provide that title to the wurk under ¢ nstruection and mater-
fals geing into the job, should vest {n the “ovarnment? If
the relnatioenchip contanded for by the Fumble 71l and Refining
Company exists, theu title to such propervy and wsterial
wauld, under establirhed prineiples of the law of fgeuncy, be
vested in the nited Stetes, &s principal, without any contrsote
ual provisions to this effect, and withiut title ever psssing
to or resting ir sald Contractor. '

Wareover, in connaation with this ‘{tle~nasaing reature
of the Contract, we acecifically olnt to thet provision thereof
acove cuoted, that "these provisions astc title beling veated
in the Government shall not operste to rellieve the GOntraeter
from any daties imnosed under the tarmy 3f this e-atract.”

These duties are necesonrily those imposed upon the Contreador,
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ss “independent econtractor,” so designnted by the parties,

to eonstruet the plant in question im sgoordanse wish the tems

of the eontrast, sonme of whieh have deen mentioned, As aa {llus-
tration of this, we point to the requirexent that the Contrector
must arrapge for "publio liadility, employer's liahility, workmen's
compensation, insuranes,” ste., vh!eh i1e inconsistent with the
thog:z that the Contractor hers is a mere agent for the United

S¢a . . '

The better explanation of the title-taking provision

" seems to be that it was inserted in the Contract My the Govern-
ment in an effort to minimize sudbstantial insurange eosts

through {ts assumption of the risk of loss of suoch meterials.

The prineiple .of nondinsurance of Covernment property is well
established., Without this arrangezent wieredy $itle would vest

in the GCovernment at the time possession of the meterials passed
from the seller to the Contrastor, large insuranes edarges would
be reimbursadle to the Contrsotor as part of the eosts of material,

_ If the adove~stateld provisions of the Contraet, slong
~ with others too numercus t¢ mention, estadblish the r.latfoasnlp
of the parties thereto as that of independent contraspor and
owner (and im our opinisn they do}, then it follows, under the
dscisive oags of Trinityfam Construction Company vs. Grosjean,
291 U.B, 488, 54 3up, Ct, 469, 78 L.%d, 918, that the mon-dis-
sriminatory cement tax levied by Artiocle 7047 (410a), Yernon's
Annotated Revised Civil Statutes of Texss, upon the 1.ome Star
Osment Corporstion, as "distributor® under =ztatutory definition,
upon the sale of osment by it to The Humble 011 & Refin Com®
psny, as an independent ccatrestor, or sought to be, would not

b8 an unoonstitational burdes ypon the United States eof Ameriea
oY an ageney or instrumentality thereof, even theugh the smount
of suoh tex became a part of the ocnstrustion eost and wag passed
on to the Covernment by the Contfecter as areimdursadle {tea of
the net cost of material guing into the job, This case invelved
the iapositioa of a state excise tax on gaselime consumed dy a
contractor with the Tnited States for the construction of levees
on the Missipp! Rivaer, end the eourt held:

"The power granted by the sommerce olause
is undoudtedly bread enough to inelude eonstrue-
tion and maintenange of levess in aid of navigation
of the Mississippl River and to anthorize the per-
formarce of the work direotly by govervment offigers
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snd employees or pursuant to esntracts sudh as those
awarded to appellant, The latter method was chosen

and the velidity of the ehanonfod tax is to be test-
ed on that basis. It is not laid upon the sholee of
Reans, the makins of the contracts, the oontraects
themselves, or any transastion to whieh the federsl
government is & party or in whioh it is imvedistely

or directly concerned. Nor ls the exaction laid

or dependent upon the amounts, gross or net, received
by the eontrsotor. The onctlon in respeet of i%s
relation to the Federsl undertaking is wholly unlike
$hose sonsidered ia Chestaw, 0. & G, Re Co. v. Harrison,
238 U, S. 298, 59 1L, 24, 284, 58 3, Ot. 27; Indian
Territory Illuminating 041 Co. v, Oklahoma, 240 U, 3,
522, 60 L, ¥d. 779, 36 8, Ct, 435; and ciliespie v.
Oklahona, 837 U. 8. 501, 66 L. Rd, 335, 48 8, Ct, 171,
Anonu{ is an Im!cponhnt sontrestor. Oasqnent
¥s. Brown, 148 U. 8. 613, 832, 37 L, X4. 383, 385, 13
3. 0%, ah. £¢ is not 2 governaent im‘tmhlitr.
Cr, Metealf v, Uitchell, 209 U, S, 5l¢, 70 L, 24. 384n
48 3.0, 17:& Syoup No. 1 011 Corp, v. Bass, 283 1.8,
279, 18 L. » 1032, 51 8. Ct, 452, Ungueationadly,

a8 sppellant here concedes, Louisiane is fyree to tax

the maghinery, storage tanks, tools, ete., that are

used for the performance of the eontracts, These $hings
are ¢losely connegted with the vork as is the gaso-

1line in respeat of whioch is laid the exoise in guestion,
There is 0o room for any distinetion bdetwsen the plant
50 eaployed and the geasoline used to gensrate power, If
the payment of state taxes imposed on the property and
oparations of sppellant affeocts the federal government
at all, 4% &t moet gives rise to & bdurden whish is con-
uquon‘lul and remote and not to one that {s necessary
imaediate or 4iTeot, Thomas v, Cay, 169, U, 8, 264, z*a,
42 L, ¥4, 740, 497, 18 S, Ct. 540} Metealf v. Mithoell,
supre (269 U, 8. B s 70 Lo B&.-892, 48 8, Ct., 173);
Yheeler Lumber Bridge & Supply 80. v. United Stataes,

281 U, 3, 578, 879, T4 L. X4, 1047, 1051, %20 S. Cs. 419,
Appellant's cfai- of immunity is v{thout foundation,”

Subsequently, I the osse of Jumes v, Drave, Contreoting

g:lpnny 302 U.8, 134, 58 8, Ct, 208, 82 L.Ed, 185, the Supreme
“m of the "nited States went even further in restriding the
N otrine of implied governmeatal immunity from state excise tazes
Y holding shat an cscupasion tax, measured by gross inesme, i

% invel{4 whers imposed by a state upon s contrseter with the
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United States, as laylng e direot durdenion the Federsl Sovera- - -
ment, even though the fmposition of the tex may increase the
sost t0 the government of the work contracted to de done. 7The
sases of Paphandle 01l Compeny v._!issis:!gpi..lvv U.8, 218, 72
L. ¥4, 857, 48 8, Ct, 451} Iadienr lotoreyole Company v, United
States, 283 ,UO 5. 70, "8 L, 24, 177 81 s.Ct. 1‘ and Srayges
Y. Texas Company, 298 U. 8. 393, 80 L.Ed. 1236, 56 8. Ot. 818,
usually refsrred to by the conpirollor Ceneral of the United
States in his decisions with respeot to the exelusion of state
exoise tazxes in connestion with ateandard goverament sontracts,
were by the deocision in this ocsse severely limited, if not dis-

tingulshed out of existence.

But 1t may be pointed out that the sontrast involved in
the instans inquiry {s of the type designsted as s "goet plus”
eontraat whils the contraet involved in sach of the two Supreme
Court desisions discussed above, appears to have been what is termed
& “"lump guam contrast,” that is to say, & contrest let upon comped~
itive didding for « steted and fized fump sum, whish would im- .
elads not only the sost of ladbor and materials, dut the profit of
the eontractor, and witheut any dividon of the profit from the
808t of the jJob, It is our opinjon that this &lstinetion does
0% destroy or impeir the auttorxity of the eited cases and that
in determining whether the status of an independent eomtractor
is ereated by the instrument, it makes no differense whether the
contrast s a “"lump sam gcontrset" or a so-ealled "gost plua™ con-
Srsat. Tnis conclusion is supported by the following esses in-~
volving "gost plus” contrasts dut nevertheless holdimg that a
8tatus of independent contractor was tUeredy sreated. Morgan v,
8aith, 139 Mess, 3520, 35 ¥.X, 101} *hitaey Starrette & Co, v,
O'Rourks, 178 T11. 197, 50 N.2. 242 Carlton v, Foundry and ia-
shine - Produsts Co. 199 Mieh, 148, 165 ¥N.¥, 818; Baumsnn v, ¥est
mm 187 wis, 506, 204 N, W. 907; 7. B. MoCrery Engimeering Co.
¥, te Coal Tower Go., 35 r(l% 148} Crown Oity Leodge v. Indus-
$risl Ageldent Commission, 51 P{2) 143; Allen v, Repudllc Suild-

col. 84 8.‘_. (“, 808 . '

e Ia the ease of Ceriton vs. Poundry and Keshine Pro-
%ots Gompany, et a), supre, we find ths follewing pertinent

Statement;

L #s 4 % yg may take judiefal notice that the
arrangemant of paying ecst, plus e persentage as &
statract pries for a eompleted jJob, is grow in
favoy, $s deocoming a common plan adopted !‘
sontrectors in place of & lump sum payment. e
federal government has let comtraots imvalving

. b
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the expenditure of enormous sums of money oA this
plan. The change is only ia the method of eomputing
payment. There is no ehange in the relation of the
parties fyom that whioh exiats where the payment is
& lomp sum, The manner of sompniing paymeant for

the completed jodbiis nod centrolling; & ehange in
this regard 4oes not sonvert an independent ooatyrac-
tor into an ‘employe, sither &% comson law or within

the meaning of the act.”

There are two genaral elasses of “eost-plus” eontraets.
One olase 13 genorally known ap “cost-plus-a-parcentage” gsontraots,
»hereia the fee or profit of the sontraotor is made dependent apon
the coat of the work and is a rized percentage thereof} and the
Qther is suown as "eost-plus~-a~fixed-Lee"” sontraets, wherein the
ecntruotor's conienaction {s not affected iy'vtrlatlont in the cost
of the Job, but is in a fixed amount; altered oaly dy changes in
the geope of the work. The Contraet under eonsiderution hers is
of the latter type, while the osses cited immediately above involved
the former type of “cost-plus” sontreet. But we 40 not believe that
the amwthod of eomputing the contractor's eompensetion under “sost~
pous® eontracts hes any bearing whatsoever in deteruining whetheyr.
sush sontrector is am independent e-atrester under the other terms
and obligations of the contrack.

The only authority we havg found upon the type of “ecat~
Plus® gontrast involved here, that is, the “cost-plus-a-fixed-fee"
eontract, and slso one 1nolu&in¢ the provision, hereinsbdove 4is-
Sussed, for the pasasge of title to the United States to materisls
furniashed by the consTaotor, is the ocsuse of Standard 01l Company va.
Lee, ot 199 So. 4285, declded Degember 20, 1940, by the Jupreme
Court of rlorida. Wwe quote from the ooncurring epinion of Justiee
Yaitfield, sinee withdrewn only 1ia order thet pertinent faots may
*ppear whieh are not steted in the main opinion of the eourts

*In this case the sontractors are not to receive
& stated sum sg the ¢ontraot amount ¢t include their
Profits as well as their output so that such profits
mAy cover State taxes paid by them om purchanes of
soline usel under the sontreacts ss 4ia Trinityfam
onstrustion Co, v, Orosiean, 291 U, 8, 468, and similar
eagses; dut the contractors here are to rooofvc onl
the sctasl nets eost less sll discounts ste., of al
mderial and 2ll lador employsd under the sontracta (ex-
eept stated oentral office expenses, oto,, of the son-
Sractors) 'plus-a~fixed~foe amount to' & steted sux ror
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their tize, experience, Dusiness eonnections, responal-
bility, services, ete., ete., in the performanee of

the ¢ontreots. The sales of material in thisz case are
in effest made to the contractors for the United 3tates,
delivery deing mde at the Mival alr station of the
United States, and title passes to the Tnited States

apnd the gasoline is consumed in its use for the United
3tatea. The tax iz paid by the dealer and spesiricelly
passed on to the gonsumer,”

Additionelly, it may be pointed out that like the
eontragt before us, the sontrast defore the court iz tris ease
sontained an egreement on the part of the Government to reimdurse
the Contragtor for sll out-of-pooket expenditures of the contraet-
or for materials, ineluding state or local taxes.

. ‘The oourt held thst the tax valild and constitutional
notwithatending the tax would gltimately fall on the Felderal
fovernment, sinee the contrsstors did not perforx sny governmentsl
tu:ctiontand'thoburd-n on the Federal Covernment was oonssquentiel
ind remote. ) : :

- IS is not clear from the language of the opinion in

this ease whether the tax was uph:14 solely upon the ithesry that

the sontra¢tor was an independent contractor rather than sn agent

of the Government or upon the ground that thedovernment, dy the
*Xpress assumption {n the ecntruet, of state and loaal taxes as en
iten of reimburseadle costs to the sontractor,waived its constie
tutiecnal fmmuaity from taxation. Bat upon efither or doth of such
theories, we eousider this case to be “or zll-fours™ =ith the eit-
ustion hare presented. The eontrolling fesets appesr to be Ldenti-
o2l and doth theories upon which & state taxr levy asy be vonstitution
. 811y susteined are present, visz., (1} the sommodity upon which

the tax i{s levied is selé to an independent contreotor rather than
An aganey of the GCovernment or, (£) slternately, if the sontrast

here does not ereate the status of independent eontractor, never-
thelees the Government has eXpreasly waived {ts implied eonstitution-
ol {mmapnity from state tazation on the face of & contrast, exeocuted
under sn enadling aot of Congreds (Aet of July 2, 1940, Pudblie NWo.
Y03, Y¢th Congress}) whieh 4ces not provide exexption froa state and
logsl taxation, ,

In this conneetion and ss indicantive of the intent of
Congress 1t aight be pointed out that similar ects suthorising
Shese negotiated eontrects for the National Defense {Pudlie No.
63, Yotk Congress and Pudlie No. 588, 76%h Gongress) were finslly
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passed without any provision exempting such eontrsetors from
state snd losal taxes, although such exemption elanses appeared
in the bill wpon iatroduetion or by amendment, dut were stricken,
(Congressional Reeord, June 4, 1940, page 11,401.)

_ In view of these sonsiderations and authorities, we ad-
vise you that you may proceed to ¢all upon the Lone Jtar Cement
Corporation for payment of the tax acoruing under Article 7047
{412}, Yernon's Annoteted Revised Oivil Statutes on the sale of

] by it to the Humble 01l & Refining Compsay, as independent
SORtYaGior with the United States of Ameries, or to any of its
sudbgontractors in the construetion of the desoribed projest. It
follows from this, without further discussion, that said tax is
likewise colleotidle under the three distinet fagtual situations
desoribed in the gquoted letter %o you from the Lone Star Cement -
Gerporation, ) .

Trusting that the foregoing fully answers your inguiry,

we are
' Yours very truly
ATTORRRY OEXERAL OF TEXAS
s/ Pas M, Weff, Jr.
Assistant
PMt §s

APPROYED 7EB 21, 1941 —
./ 0!!‘14 0- mn LR
ATTORRYY OEXTRAL OF TEXAS :

APPROVED CPINION COMMITIEE BY 878 CHATRIEAN




